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Opi nion by Kuhl ke, Adm nistrative Trademark Judge:

Sinpo Corp., applicant, has filed an application to
regi ster the mark G NGER CAFE (in standard character form
CAFE di sclainmed) for “restaurants featuring Asian cuisine”
in International Class 43.1

Regi stration has been refused under Section 2(d) of
the Trademark Act, 15 U.S.C. 81052(d), on the ground that

applicant’s mark, when used in connection with its recited

! Application Serial No. 78367114, filed February 12, 2004, under
Trademark Act Section 1(a), 15 U. S.C. 81051(a), asserting July 2,
2003 as the date of first use and January 19, 2004 as the date of
first use in comrerce.
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services, so resenbles the registered mark JINJA (in
standard character form for “restaurants serving food and
beverages” in International Cass 42,2 as to be likely to
cause confusion, m stake or deception. The registration
includes the following translation statenent: The English
translation for the word “JINJA” is “G NGER.”

When the refusal was made final, applicant appeal ed
and filed a request for reconsideration. The exam ning
attorney denied the request for reconsideration and the
appeal was resuned. The appeal is fully briefed. No oral
hearing was requested. W reverse the refusal to register.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Co., Inc., 315 F.3d 1311, 65 USPQd 1201
(Fed. Cir. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In

2 Registration No. 2670215, issued Decenber 31, 2002, to Chow Fun
Hol dings, L.L.C
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re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Gir. 1997).

W turn first to a consideration of the services
identified in the application and the cited registration.
We nust consider the cited registrant’s services as they
are described in the registration and we cannot read
[imtations into those services. See Hew ett-Packard Co.
v. Packard Press Inc., 281 F.3d 1261, 62 USPQR2d 1001 (Fed.
Cr. 2002); and Cctocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQ@d 1783 (Fed. G r
1987). If the cited registration describes goods or
services broadly, and there is no limtation as to the
nature, type, channels of trade or class of purchasers, it
is presuned that the registration enconpasses all goods or
services of the type described, that they nove in al
channel s of trade normal for these goods or services, and
that they are available to all classes of purchasers for
t he descri bed goods or services. See In re Linkvest S A,
24 USPQ2d 1716 (TTAB 1992).

There is no question that applicant’s “restaurants
featuring Asian cuisine” are enconpassed by the
“restaurants serving food and beverages” recited in the
registration. Accordingly, for purposes of the |ikelihood

of confusion analysis, applicant’s services nust be
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considered legally identical to the services in the cited
regi stration and nust be deened to be sold in the same
channel s of trade.

In view thereof, the du Pont factors of the simlarity
of the services and the channels of trade favor a finding
of |ikelihood of confusion as to the cited registration.

We turn now to the first du Pont factor, i.e., whether
applicant’s mark and registrant’s mark are sim/lar or
dissimlar when conpared in their entireties in terns of
appear ance, sound, connotation and commercial i npression.
We nmake this determination in accordance with the foll ow ng
principles. The test, under the first du Pont factor, is
not whet her the marks can be distingui shed when subj ected
to a side-by-side conparison, but rather whether the marks
are sufficiently simlar in terns of their overal
commercial inpression that confusion as to the source of
t he goods offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
al though the marks at issue nmust be considered in their
entireties, it is well-settled that one feature of a mark

may be nore significant than another, and it is not
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i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cr. 1985). Finally, “[u]nder the doctrine of
foreign equivalents, foreign words fromcomon | anguages
are translated into English to determne...simlarity of
connotation in order to ascertain confusing simlarity with
English word marks.” PalmBay |Inports, Inc. v. Veuve
Cicquot Ponsardin Mai son Fondee En 1772, 396 F.3d 1369, 73
UsP2d 1689, 1377 (Fed. Cir. 2005).

The exam ning attorney argues that G NGER i s the
dom nant feature in applicant’s mark i nasmuch as CAFE is
hi ghly descriptive. Relying on REf MAX of Anmerica, Inc. v.
Realty Mart, Inc., 207 USPQ 960, 964 (TTAB 1980), she
argues that G NGER i s the phonetic equival ent of JINJA and
that simlarity in sound al one may be sufficient to support
a finding of likelihood of confusion. In addition, she
applies the doctrine of foreign equivalents and states that
JINJA is the Japanese equivalent of G NGER |In support of
this argunent, the exam ning attorney submtted excerpts
fromthird-party websites and an online translation
dictionary.

In traversing the refusal, applicant argues that JINJA

and G NGER CAFE are not simlar in sound, appearance or
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commercial inpression and that, as to connotation, the
doctrine of foreign equivalents is not applicable because
JINJA in Japanese does not translate to G NGER in English
In support of its position, applicant submtted excerpts
fromthree Japanese/ English dictionaries and a decl aration
from Takashi Hashinoto, a U S. attorney and native Japanese
speaker .

After careful consideration of the evidence of record,
we find that confusion has not been denonstrated to be
i kely based on the doctrine of foreign equivalents. The
exam ning attorney’s evidence is not sufficient to
establish that JINJA is Japanese for G NGER. The third-
party websites are of little to no probative value as to
the actual translation of the words G NGER or JINJA. The
first one, www. uni-graz.at/~katzer, is fromthe website of
an individual located in Austria who apparently studied
chem stry and provides his translations of the word G NCGER
into various | anguages. The second, www. tropil ab.com is
fromthe website of a seed exporter. Neither one is an
authority on the Japanese or English |anguage and the first
one is not even froman English or Japanese speaking
country. Moreover, the excerpts fromboth websites |ists
“synonyns” for G NCGER in several |anguages and under

Japanese is the following translation as explained by
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applicant: (1) Chinese characters, which is how Japanese
people would wite the word; (2) H ragana, which are the
phoneti c characters that Japanese people use to
phonetically spell Japanese | anguage words only; (3)

Kat akana, which are the phonetic characters that Japanese
peopl e use to phonetically spell out foreign words in
Japanese; and (4) in Romani zed letters, Shoga, Shoga,
Jinja; Myoga, Myoga. Applicant points out that JINJA does
not appear in either the Chinese characters or in Hiragana,
it only appears in Katakana and the Romani zed letters as a
“phonetic reference to the English word ginger.” Br. p.
12. The excerpt fromthe online dictionary

www. freedict.comtranslating G NGER from English into
Japanese contains the following: G NGER Jinja-, Shouga.
Appl i cant submtted an excerpt fromthis online dictionary
translating JINJA from Japanese to English and obtained the
following result: JINJA: Shinto shrine. Finally, we point
to another website excerpt submtted by the exam ning
attorney, wwv. valley.ne.jp, which appears to be froma
foreign website, and is a listing of Japanese words with
English words used to assist in nmenorizing the Japanese
word. Next to the listing for JINJA, GNGER is listed in
the colum titled “English Pronunciation” and SHRINE is

listed in the colum titled “Japanese Meaning.”
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In contrast, applicant’s evidence unequi vocally
establishes that the only Japanese translation for G NGER
is SHOGA and the only English translation for the Japanese
word JINJA is SHRINE. See Takahashi’s Pocket Romani zed
Japanese-English Dictionary (1984) (Jinja: a (Shinto)
shrine; Shoga: ginger); Sanseido New Conci se Japanese-
English Dictionary (1975) (JINJA: a (Shinto) shrine); and
Gbunsha’ s Conprehensi ve Engli sh-Japanese Dictionary (1975)
(G nger: Shoga). 1In his declaration, M. Hashinoto states
that (1) “the English word ‘ginger’ is not the proper

transl ation of the Japanese word ‘jinja ”; (2)

““jinja’ is
not the Japanese translation of the word ‘ginger’”; and (3)
“the English translation of the Japanese word ‘jinja is
‘shrine’, nmeaning a Shinto shrine.” Declaration of Takash
Hashi not o.

As noted above, the doctrine of foreign equivalents is
used to ascertain whether the connotation of the marks is
the sanme, which would inpact the determ nation as to the
simlarity of the marks. Palm Bay, supra, 73 USPQd at
1689. This doctrine is not absolute and “where the only
simlarity between the marks is in connotation, a nuch
cl oser approximation is necessary...to justify a refusal to

register on that basis alone.” 1In re Sarkli, 721 F.2d 353,

220 USPQ 111, 113 (Fed. Gir. 1983) (REPECHAGE not
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confusingly simlar to SECOND CHANCE). See also In re
Buckner Enterprises Corp., 6 USPQRd 1316 (TTAB 1987)
(PALOVA, neani ng both “dove” and “pigeon,” not confusingly
simlar to DOVE)

It woul d appear that the exam ning attorney nerely
found references to essentially a transliteration for
Japanese speakers to assist in the pronunciation of the
word gi nger, but the doctrine of foreign equivalents
applies to equival ency of neaning not transliterations or
pronunci ation guides.® W further note that the exanining
attorney did not present any evidence of the translation
from Japanese to English (except for the pronunciation
gui de where JINJA is translated to mean SHRINE in English).
The relevant inquiry for applying the doctrine of foreign
equivalents is the translation of the foreign terminto

English. The facts of this case do not even reach the

3 BEven if we were to apply the doctrine, Japanese speakers woul d
have to first assume JINJA is a Japanese transliteration/
pronunci ation for the English word G NGER, or upon seeing G NGER
think of the transliteration or pronunciation guide JINJA W
believe this is sinply too attenuated and that potenti al
purchasers fanmiliar with the Japanese | anguage woul d not nake
this assunption over the obvious translation which is SHRI NE when
viewi ng JINJA or think of the transliteration for GNGER in the
Japanese | anguage. Moreover, it is unlikely they would stop and
translate rather than sinply view the marks as they are. See
Pal m Bay, supra, 73 USPQ2d at 1377 (“Wien it is unlikely that an
Anmerican buyer will translate the foreign mark and will take it
as it is, then the doctrine of foreign equivalents will not be
applied.”) See also Inre Tia Maria, Inc., 188 USPQ 524 (TTAB
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circunstances set forth in In re Sarkli, where the English
termwas not the exact translation of the foreign termor
in In re Buckner, where the foreign termtranslated into
two different English ternms. Here, there is no question
that the only translation for JINJA from Japanese to
English is SHRI NE

VWiile we note applicant’s theory as to the translation
statenent in the cited registration, we cannot specul ate as
to howor why it is there, but we do note that it does not
state from whi ch | anguage the mark i s being transl at ed.
More i nportantly, decisions by prior exam ning attorneys
are not binding on the Board. In re Sunmarks Inc., 32
USP2d 1470 (TTAB 1994). The evidence of record clearly
contradicts this statenment, at |east as to the Japanese
| anguage, and the translation statenment is not proof of the
truth of the matter asserted. British Seagull Ltd. v.
Brunswi ck Corp., 28 USPQ2d 1197, 1200 (TTAB 1993). 1In
addition, the translation statement is not included in the
presunptions |isted under Section 7(b) of the Trademark
Act .

View ng the marks as they appear, we find that they

are substantially different in sound and appearance. Wile

1975) (TIA MARIA not likely to be translated as “AUNT MARY” by
even those famliar with Spanish).

10
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we agree with the examning attorney that G NGER i s the
dom nant elenent in applicant’s mark, we nust view the
marks in their entireties. G NGER CAFE has four syllables
as conpared to JINJA's two and the first word in
applicant’s mark ends in -GER as conpared to registrant’s
-JA. Thus, we do not agree that the marks are simlar in
sound -- at least not sufficiently alike to find simlarity
on sound alone. As to connotation, JINJA has no neaning in
English and is conpletely arbitrary as contrasted with

G NGER CAFE, which conveys the nmeaning of both a plant used

as a spice, and liveliness. See The Anerican Heritage

Di ctionary of the English Language (4'" ed. 2000) (G nger:

1. A plant of tropical southeast Asia having yell ow sh-
green flowers and a pungent aromatic rhizome. 2. The
rhizome of this plant, often dried and powdered and used as
a spice. ...5 Informal. Spirit and liveliness, vigor.)?*
To the extent JINJA would be translated, it would have the
entirely different neaning of SHRINE. Finally, the overal
comercial inpression of these marks is very different.

Accordi ngly, even though applicant’s services are
legally identical to the services in the cited

regi stration, we conclude that confusion is unlikely under

“ University of Notre Danme du Lac v. J.C. Gournet Food Inports
Co., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217

11
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the doctrine of foreign equival ents because the marks are
not foreign equivalents. Al so, the marks JI NJA and G NGER
CAFE are otherwi se different in sound, appearance and
commerci al inpression

Decision: The refusal to register is reversed.

USPQ 505 (Fed. Cir. 1983) (Board may take judicial notice of
dictionary definitions).
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